Administrative Guidelines
Policy 7510 Use of Facilities

The Nicholas County Board of Education believes that the grounds and facilities of this Board
should be made available for organized community activities and recreation, provided that such
use does not infringe on the original and necessary purpose of the property or interfere with the
educational program of the schools.

These guidelines have been developed pursuant to NCBOE Policy 7510 for the use of district
facilities by organizations and individuals who operate approved educational, cultural, civic, social
or recreational programs for profit in order to ensure that district facilities are used fairly, legally,
and to promote the general purposes of the Board.

1.

All persons, groups, or organizations who use district facilities shall abide by all NCBOE
policies and procedures, as well as local, state, and federal law.

Building Administrators are not to allow for profit organizations and individuals to use
district facilities prior to board approval. If administrators have questions about whether a
person or organization needs board approval, he or she should contact the Superintendent
for clarification.

For profit organizations or individuals which offer products or services that are not related
to an extra-curricular school function shall not be permitted to use facilities unless such
activities are part of an approved fundraiser for the school.

An organization or individual shall be considered as “for profit” when:
a. the primary purpose is to earn income by offering a product or service; and/or
b. the individual or organization would not qualify for tax exempt status by the IRS
or considered a charitable or nonprofit organization under West Virginia Nonprofit
Corporation Act and/or the West Virginia Solicitation of Charitable Funds Act, and
regulations and guidance issued by the West Virginia Secretary of State. (See
Exhibit A)

For profit activities that are related to an extra-curricular activity of the district may use
district facilities upon Board approval of a Memorandum of Understanding that clearly lays
out the terms and conditions of the requested use. For profit activities that are related to an
extra-curricular activity may include, but are not limited to:
a. travel or recreational sports or other competitive teams whose membership is made
up of primarily students of Nicholas County Schools
b. private coaching services that build athletic, musical, or other performance related
skill in individual students; provided that a majority of the students served are
enrolled in Nicholas County Schools; and provided that those individuals or
organizations who provide private coaching to individual students for a fee shall
obtain and show proof of $1,000,000 of general liability insurance coverage
c. events that have vendors, concessions, hosts tournaments, competitions, training
camps, or anything not related to a school related program or activity; provided
that a majority of the students served are enrolled in Nicholas County Schools; and
provided that those individuals or organizations who provide private coaching to
individual students for a fee shall obtain and show proof of $1,000,000 of general
liability insurance coverage



. The cost for use of the facilities by for profit organizations/individuals will be $40 per
hour. Custodial fee shall be $33 per hour. Custodial fees may be waived by mutual
agreement of the building administrator and the requesting party provided that the
requesting party agrees to properly clean all areas. Requesters who seek to use the Red
Gym will pay an additional fee of $250 if the building administrator deems it necessary
to cover the gym floor.

The cost for use of the facilities by for profit organizations/individuals that hosts events
that have vendors, concessions, hosts tournaments, competitions, training camps, or
anything not related to a school related program or activity; will be 50% of the proceeds
minus custodial fees. Custodial fee shall be $33 per hour. Custodial fees may be waived by
mutual agreement of the building administrator and the requesting party provided that the
requesting party agrees to properly clean all areas. Requesters who seek to use the Red
Gym will pay an additional fee of $250 if the building administrator deems it necessary to
cover the gym floor.

. The Building Administrator is authorized to require a reasonable security deposit.

. These guidelines shall not apply to approved school booster organizations, i. e. band
boosters, athletic boosters. Such organizations shall be permitted to use facilities at no cost
and their use shall not be infringed or interfered with by the use described in these
guidelines.



Exhibit A
ARTICLE 1. GENERAL PROVISIONS.

PART 1. SHORT TITLE, RESERVATION OF POWERS
AND CONSTRUCTION OF CHAPTER.

831E-1-101. Short title.
This chapter is and may be cited as the "West Virginia Nonprofit Corporation Act."”
831E-1-101a. Legislative acknowledgment.

The Legislature acknowledges the work and contribution to the drafting of this chapter of the late
Ann Maxey, Professor of Law at the West Virginia University College of Law.

831E-1-102. Reservation of powers.

The West Virginia Legislature has power to amend or repeal all or part of this act at any time and
all domestic and foreign corporations subject to this act are governed by the amendment or repeal.

831E-1-103. Construction of chapter.

In the event of any inconsistency between any of the provisions of this chapter and the provisions
made for particular classes of corporations by chapter thirty-one, thirty-one-a or thirty-three of this
code, the provisions contained in chapter thirty-one, thirty-one-a or thirty-three prevail to the
extent of the inconsistency.

831E-1-120. Filing requirements.

(a) A document must satisfy the requirements of this section and any other provision of this code
that adds to or varies these requirements to be entitled to filing by the Secretary of State.

(b) The document to be filed must be typewritten or printed or, if electronically transmitted, it must
be in a format that can be retrieved or reproduced in typewritten or printed form.

(c) The document to be filed must be in the English language: Provided, That a corporate name is
not required to be in the English language if it is written in English letters or Arabic or Roman
numerals: Provided, however, That the certificate of existence required of foreign corporations is
not required to be in the English language if it is accompanied by a reasonably authenticated
English translation.

(d) The document to be filed must be executed:



(1) By the chairman of the board of directors of a domestic or foreign corporation, by its president
or by another of its officers;

(2) If directors have not been selected or the corporation has not been formed, by an incorporator;
or

(3) If the corporation is in the hands of a receiver, trustee or other court-appointed fiduciary, by
that fiduciary.

(e) The person executing the document to be filed shall sign it and state beneath or opposite his or
her signature, his or her name and the capacity in which he or she signs. The document may contain
a corporate seal, attestation, acknowledgment or verification.

(f) The document to be filed must be delivered to the office of the Secretary of State for filing.
Delivery may be made by electronic transmission as permitted by the Secretary of State. The
Secretary of State may require one exact or conformed copy to be delivered with the document to
be filed if the document is filed in typewritten or printed form and not transmitted electronically.

(9) When a document is delivered to the office of the Secretary of State for filing, the correct filing
fee and any franchise tax, license fee or penalty required by this chapter or any other provision of
this code must be paid or provision for payment made in a manner permitted by the Secretary of
State.

(h) In the case of service of notice and process as permitted by subsection (c), section five hundred
four, article five of this chapter and subsections (d) and (e), section one thousand four hundred ten,
article fourteen of this chapter, the notice and process must be filed with the Secretary of State as
one original, plus two copies for each person to be served or noticed.

831E-1-121. Forms.

(a) The Secretary of State may prescribe and, upon request, furnish forms for documents required
or permitted to be filed by this chapter. Use of these forms is not mandatory.

(b) The Secretary of State may adopt procedural rules in accordance with the provisions of this
article governing the form for filing with and delivery of documents to the office of the Secretary
of State under this chapter by electronic means, including facsimile and computer transmission.
831E-1-122. Filing, service and copying fees.

The Secretary of State shall collect all fees required to be charged and collected in accordance with
the provisions of section two, article one, chapter fifty-nine, and section one, article twelve-c,
chapter eleven of this code.

831E-1-123. Effective time and date of document.



(a) Except as provided in subsection (b) of this section and subsection (c), section one hundred
twenty-four of this article, a document accepted for filing is effective:

(1) At the date and time of filing, as evidenced by means the Secretary of State may use for the
purpose of recording the date and time of filing; or

(2) At the time specified in the document as its effective time on the date it is filed.

(b) A document may specify a delayed effective time and date, and if it does so the document
becomes effective at the time and date specified. If a delayed effective date but no time is specified,
the document is effective at the close of business on that date. A delayed effective date for a
document may not be later than the ninetieth day after the date it is filed.

831E-1-124. Correcting filed document.

(a) A domestic or foreign corporation may correct a document filed by the Secretary of State if:
(1) The document contains an inaccuracy;

(2) The document was defectively executed, attested, sealed, verified or acknowledged; or

(3) The electronic transmission was defective.

(b) A document is corrected:

(1) By preparing articles of correction that:

(A) Describe the document, including its filing date, or attach a copy of the document to the
articles;

(B) Specify the inaccuracy or defect to be corrected; and (C) Correct the inaccuracy or defect; and
(2) By delivering the articles to the Secretary of State for filing.

(c) Articles of correction are effective on the effective date of the document they correct: Provided,
That articles of correction are effective when filed as to persons who have relied on the uncorrected
document and have been adversely affected by the correction.

831E-1-125. Filing duty of Secretary of State.

(@) If a document delivered to the office of the Secretary of State for filing satisfies the
requirements of section one hundred twenty of this article, the Secretary of State shall file it.

(b) The Secretary of State files a document by recording it as filed on the date and time of receipt,
unless a delayed effective time is specified in the document. After filing a document, except as
provided in section five hundred three, article five of this chapter and section one thousand four



hundred nine, article fourteen of this chapter, the Secretary of State shall deliver to the domestic
or foreign corporation or its representative a receipt for the record and the fees. Upon request and
payment of a fee, the Secretary of State shall send to the requester a certified copy of the requested
record.

(c) If the Secretary of State refuses to file a document, he or she shall return it to the domestic or
foreign corporation or its representative within five days after the document was delivered,
together with a brief, written explanation of the reason for his or her refusal.

(d) The Secretary of State's duty to file documents under this section is ministerial. His or her filing
or refusing to file a document does not:

(1) Affect the validity or invalidity of the document in whole or part;
(2) Relate to the correctness or incorrectness of information contained in the document; or

(3) Create a presumption that the document is valid or invalid or that information contained in the
document is correct or incorrect.

831E-1-126. Appeal from Secretary of State's refusal to file document.

(a) If the Secretary of State refuses to file a document delivered to his or her office for filing, the
domestic or foreign corporation may appeal the refusal to the circuit court within thirty days after
the return of the document to the corporation. The appeal is commenced by petitioning the court
to compel filing the document and by attaching to the petition the document and the Secretary of
State's explanation of his or her refusal to file.

(b) The circuit court may summarily order the Secretary of State to file the document or take other
action the court considers appropriate.

(c) The circuit court's final decision may be appealed to the West Virginia Supreme Court of
Appeals as in other civil proceedings.

831E-1-127. Evidentiary effect of copy of filed document.

All courts, public offices and official bodies shall take and receive copies of documents filed in
the office of the Secretary of State and certified by him or her, in accordance with the provisions
of this article, as conclusive evidence that the original document is on file with the Secretary of
State.

831E-1-128. Certificate of existence.

(a) Any person may request a certificate of existence for a domestic corporation or a certificate of
authorization for a foreign corporation from the Secretary of State.

(b) A certificate of existence or authorization provides the following information:



(1) The domestic corporation's corporate name or the foreign corporation's corporate name used
in this state; and

(2) If the corporation is a domestic corporation, that the corporation is duly incorporated under the
law of this state, the date of its incorporation, and the period of its duration if it is less than
perpetual;

(3) If the corporation is a foreign corporation, that the corporation is authorized to transact business
in this state; and

(4) If payment is reflected in the records of the Secretary of State and if nonpayment affects the
existence or authorization of the domestic or foreign corporation, whether all fees, taxes, and
penalties owed to this state have been paid.

(c) Subject to any qualification stated in the certificate, a certificate of existence or authorization
issued by the Secretary of State may be relied upon as conclusive evidence that the domestic or
foreign corporation is in existence or is authorized to transact business in this state.

831E-1-129. Penalty for signing false document.

Any person who signs a document he or she knows is false in any material respect and knows that
the document is to be delivered to the Secretary of State for filing is guilty of a misdemeanor and,
upon conviction thereof, shall be fined not more than $1,000, or confined in the county or regional
jail not more than one year, or both.

PART 3. SECRETARY OF STATE.
831E-1-130. Powers.

The Secretary of State has the power reasonably necessary to perform the duties required of him
or her by this chapter. The Secretary of State has the power and authority to propose legislative
rules for promulgation in accordance with the provisions of chapter twenty-nine-a of this code in
order to carry out and implement the provisions of this chapter.

PART 4. VENUE.
831E-1-140. Venue.

Unless otherwise provided by any provision of this code, any civil action or other proceeding
brought pursuant to this chapter may be initiated in the circuit court of any county of this state as
provided in section one, article one, chapter fifty-six of this code.

§31E-1-150. Chapter definitions.

As used in this chapter, unless the context otherwise requires a different meaning, the term:

(1) "Articles of incorporation™ includes, but is not limited to, amended and restated articles of
incorporation and articles of merger.



(2) "Authorized shares” means the shares of all classes a domestic or foreign corporation is
authorized to issue.

(3) "Board" or "board of directors” means the group of persons vested with management of the
affairs of the corporation irrespective of the name by which the group is designated.

(4) "Business corporation™ means a corporation with capital stock or shares incorporated for profit.

(5) "Conspicuous™ means written so that a reasonable person against whom the writing is to operate
should have noticed, including, but not limited to, printing in italics or boldface or contrasting
color, or typing in capitals or underlined.

(6) "Corporation™ or "domestic corporation™ means a corporation without capital stock or shares,
which is not a foreign corporation, incorporated under the laws of this state: Provided, That
"corporation™ or "domestic corporation™ does not include towns, cities, boroughs or any municipal
corporation or any department or any town, city, borough or municipal corporation.

(7) "Deliver" or "delivery" means any method of delivery used in conventional commercial
practice, including, but not limited to, delivery by hand, mail, commercial delivery and electronic
transmission.

(8) "Distribution™ means a direct or indirect transfer of money or other property or incurrence of
indebtedness by a corporation to or for the benefit of its members in respect of any of its
membership interests or to or for the benefit of its officers or directors: Provided, That the payment
of reasonable compensation for services rendered, the reimbursement of reasonable expenses, the
granting of benefits to members in conformity with the corporation's nonprofit purposes and the
making of distributions upon dissolution or final liquidation as provided by article thirteen of this
chapter may not be deemed a distribution.

(9) "Effective date of notice” means the date as determined pursuant to section one hundred fifty-
one of this article.

(10) “Electronic transmission”™ or “electronically transmitted” means any process of
communication not directly involving the physical transfer of paper that is suitable for the
retention, retrieval and reproduction of information by the recipient.

(11) "Employee™ includes an officer and may include a director: Provided, That the director has
accepted duties that make him or her also an employee.

(12) "Entity™ includes corporation and foreign corporations; business corporations and foreign
business corporations; profit and nonprofit unincorporated associations; limited liability
companies and foreign limited liability companies; business trusts, estates, partnerships, trusts and
two or more persons having a joint or common economic interest; and state, United States and
foreign government.



(13) "Foreign corporation™ means any nonprofit corporation which is incorporated under a law
other than the laws of this state.

(14) "Governmental subdivision™ includes, but is not limited to, authorities, counties, districts and
municipalities.

(15) "Individual" includes, but is not limited to, the estate of an incompetent or deceased
individual.

(16) "Member" means a person having membership rights in a corporation in accordance with the
provisions of its certificate of incorporation or bylaws.

(17) "Nonprofit corporation” means a corporation which may not make distributions to its
members, directors or officers.

(18) "Person" includes, but is not limited to, an individual and an entity.

(19) "Principal office™ means the office so designated in the return required pursuant to section
three, article twelve-c, chapter eleven of this code, where the principal executive offices of a
domestic or foreign corporation are located.

(20) "Proceeding” includes, but is not limited to, civil suits and criminal, administrative and
investigatory actions.

(21) "Record date™ means the date established under article six or seven of this chapter on which
a corporation determines the identity of its members and their interests. The determinations are to
be made as of the close of business on the record date unless another time for doing so is specified
when the record date is fixed.

(22) "Registered agent” means the agent identified by the corporation pursuant to section five
hundred one, article five of this chapter.

(23) "Registered office” means the address of the registered agent for the corporation, as provided
in section five hundred one, article five of this chapter.

(24) "Secretary™ means the corporate officer to whom the board of directors has delegated
responsibility under subsection (c), section eight hundred forty, article eight of this chapter for
custody of the minutes of the meetings of the board of directors and the meetings of the members
and for authenticating records of the corporation.

(25) "Sign™ or "signature" includes, but is not limited to, any manual, facsimile, conformed or
electronic signature with means to identify a record by a signature, mark or other symbol, with
intent to authenticate it.



(26) "State”, when referring to a part of the United States, includes a state, commonwealth and a
territory and insular possession of the United States and their agencies and governmental
subdivisions.

(27) "United States™ includes, but is not limited to, districts, authorities, bureaus, commissions,
departments and any other agency of the United States.

831E-1-151. Notice.

(@) Notice under this chapter must be in writing unless oral notice is reasonable under the
circumstances. Notice by electronic transmission is to be considered written notice.

(b) Notice may be communicated in person; by mail or other method of delivery; or by telephone,
voice mail or other electronic means. If these forms of personal notice are impracticable, notice
may be communicated by a newspaper of general circulation in the area where published, or by
radio, television, or other form of public broadcast communication.

(c) Written notice by a domestic or foreign corporation to its member, if in a comprehensible form,
is effective: (1) Upon deposit in the United States mail, if mailed postpaid and correctly addressed
to the member's address shown in the corporation's current record of members; or (2) when
electronically transmitted to the member in a manner authorized by the member.

(d) Written notice to a domestic or foreign corporation authorized to transact business in this state
may be addressed to its registered agent at its registered office or to the corporation or its secretary
at its principal office shown in its most recent return required pursuant to section three, article
twelve-c, chapter eleven of this code or, in the case of a foreign corporation that has not yet
delivered a return, in its application for a certificate of authority.

(e) Except as provided in subsection (c) of this section, written notice, if in a comprehensible form,
is effective at the earliest of the following:

(1) When received,;

(2) Five days after its deposit in the United States mail, if mailed postpaid and correctly addressed;
or

(3) On the date shown on the return receipt, if sent by registered or certified mail, return receipt
requested, and the receipt is signed by or on behalf of the addressee.

(F) Oral notice is effective when communicated, if communicated in a comprehensible manner.
(9) If other provisions of this chapter prescribe notice requirements for particular circumstances,
those requirements govern. If articles of incorporation or bylaws prescribe notice requirements,

not inconsistent with this section or other provisions of this chapter, those requirements govern.

§31E-1-152. Number of members.



(a) For purposes of this chapter, the following identified as a member in a corporation’s current
record of members constitutes one member:

(1) Three or fewer coowners;
(2) A corporation, partnership, trust, estate, or other entity; or
(3) The trustees, guardians, custodians, or other fiduciaries of a single trust, estate, or account.

(b) For purposes of this chapter, interests registered in substantially similar names constitute one
member if it is reasonable to believe that the names represent the same person.

ARTICLE 19. SOLICITATION OF CHARITABLE FUNDS ACT.

§29-19-1. Short title.
This article shall be known and may be cited as the "Solicitation of Charitable Funds Act."”
829-19-1a. General purpose.

The purpose of this article is to protect the people of the State of West Virginia by requiring full
public disclosure by persons and organizations who solicit funds from the public and the purposes
for which such funds are solicited and how they are actually used, and to prevent deceptive and
dishonest statements and conduct in the solicitation and reporting of funds for or in the name of
charity.

§29-19-2. Definitions.
As used in this article:

(1) “Audit” means the systematic examination of records and documents and the securing of other
evidence by confirmation, physical inspection, or otherwise, that includes a written assurance that
financial statements and reports are fairly presented in conformity with generally accepted
accounting principles issued by the American Institute of Certified Public Accountants.

(2) “Charitable organization” means a person who is or holds itself out to be a benevolent,
educational, philanthropic, humane, patriotic, religious or eleemosynary organization, or any
person who solicits or obtains contributions solicited from the public for charitable purposes, or
any person who in any manner employs any appeal for contributions which may be reasonably
interpreted to suggest that any part of those contributions will be used for charitable purposes. A
chapter, branch, area, office or similar affiliate or any person soliciting contributions within the
state for a charitable organization which has its principal place of business outside the state is a
charitable organization for the purposes of this article.

(3) “Contribution” means the promise or grant of any money or property of any kind or value.



(4) “Financial review” means an examination of financial statements in accordance with generally
accepted accounting principles issued by the American Institute of Certified Public Accountants,
in which a certified public accountant has a reasonable basis for expressing limited assurance that
the reviewed statements are free of material misstatements or false or missing information and are
found to be accurate, complete and fairly presented to meet the requirements of the generally
accepted accounting principles.

(5) “Solicit” and “solicitation” means the request or appeal, directly or indirectly, for any
contribution on the plea or representation that the contribution will be used for a charitable purpose,
including, without limitation, the following methods of requesting a contribution:

(A) Any oral or written request;

(B) Any announcement to the press, over the radio or television, or by telephone, electronic mail
or messaging, electronic bulletin board, or Internet technology, concerning an appeal or campaign
to which the public is requested to make a contribution for any charitable purpose connected
therewith;

(C) The distribution, circulation, posting or publishing of any handbill, written advertisement or
other publication which directly or by implication seeks to obtain public support; or

(D) The sale of, offer or attempt to sell, any advertisement, advertising space, subscription, ticket
or any service or tangible item in connection with which any appeal is made for any charitable
purpose or where the name of any charitable or civic organization is used or referred to in an appeal
as an inducement or reason for making the sale, or when or where in connection with the sale, any
statement is made that the whole, or any part of, the proceeds from the sale will be donated to any
charitable purpose.

“Solicitation”, as defined herein, occurs when the request is made, at the place the request is
received, whether or not the person making the request actually receives any contribution.

(6) “Federated fund-raising organization” means a federation of independent charitable
organizations which have voluntarily joined together, including, but not limited to, a united fund
or community chest, for purposes of raising and distributing money for and among themselves and
where membership does not confer operating authority and control of the individual agencies upon
the federated group organization.

(7) “Parent organization” is that part of a charitable organization which coordinates, supervises or
exercises control over policy, fund raising and expenditures, or assists, receives funds from or
advises one or more chapters, branches or affiliates in the state.

(8) “Person” means any individual, organization, trust, foundation, group, association, partnership,
corporation, society or any combination of them.

(9) “Professional fund-raising counsel” means any person who for a flat fixed fee under a written
agreement plans, conducts, manages, carries on, advises or acts as a consultant, whether directly



or indirectly, in connection with soliciting contributions for, or on behalf of any charitable
organization but who actually solicits no contributions as a part of the services. A bona fide salaried
officer or employee of a charitable organization maintaining a permanent establishment within the
state is not a professional fund-raising counsel.

(10) “Professional solicitor” means any person who, for a financial or other consideration, solicits
contributions for, or on behalf of a charitable organization, whether the solicitation is performed
personally or through that person’s agents, servants or employees specially employed by, or for a
charitable organization, who are engaged in the solicitation of contributions under the direction of
that person, or a person who plans, conducts, manages, carries on, advises or acts as a consultant
to a charitable organization in connection with the solicitation of contributions but does not qualify
as “professional fund-raising counsel” within the meaning of this article. A bona fide salaried
officer or employee of a charitable organization maintaining a permanent establishment within the
state is not a professional solicitor.

No attorney, investment counselor or banker, who advises any person to make a contribution to a
charitable organization, is considered, as the result of the advice, a professional fund-raising
counsel or a professional solicitor.

(11) “Sign” means the action of affixing a person’s signature to any document or record, whether
by manual, written, or approved electronic means.

(12) “Signature” means any mark, symbol, facsimile, or electronic mark or symbol, that depicts a
person’s name on any document or record, affixed to the document or record by the person with
the intent to authenticate, assert, certify, or agree to the matters, validity, information, or attestation
set forth in the document or record.

§29-19-3.

Repealed.

Acts, 1995 Reg. Sess., Ch. 234.

§29-19-4.

Repealed.

Acts, 1995 Reg. Sess., Ch. 234.

829-19-5. Registration of charitable organizations; fee.

(a) Every charitable organization, except as provided in section six of this article, which intends to
solicit contributions, donations or grants within this state or to have funds solicited or received on
its behalf shall, prior to any solicitation, register with the Secretary of State, in a manner or method

authorized and upon forms prescribed by him or her which shall be good for one full year and
which shall be refiled in the next and each following year in which the charitable organization is



engaged in solicitation activities. If an organization discontinues solicitation at any time after its
last registration filing, then it shall file a registration statement reflecting its activities during its
last fiscal year in which solicitation in West Virginia took place. The president, chairman, or
principal officer of the charitable organization signed by an authorized agent of the charitable
organization shall file the statements required under this article. The statements shall be sworn to
and shall contain the following information:

(1) The name of the organization and the purpose for which it was organized;

(2) The principal address of the organization and the address of any offices in this state. If the
organization does not maintain an office, the name and address of the person having custody of its
financial records;

(3) The names and addresses of any chapters, branches or affiliates in this state;

(4) The place where and the date when the organization was legally established and the form of its
organization;

(5) The names and addresses of the officers, directors, trustees and the principal salaried executive
staff officer;

(6) A copy of a balance sheet and a statement or report of income and expenses for the
organization’s immediately preceding fiscal year or a financial statement reporting information
showing the kind and amount of funds raised during the preceding fiscal year, the costs and
expenses incidental to the fundraising and showing how the funds were disbursed or allocated for
the same fiscal year: Provided, That in addition to the financial documents required by this
subdivision:

(A) Charitable organizations raising more than $500,000 per year in contributions, excluding
grants from governmental agencies or private foundations, shall submit a report of an audit by an
independent certified public accountant; and

(B) Charitable organizations raising more than $200,000 per year, but less than $500,000 per year
in contributions, excluding grants from governmental agencies or private foundations, shall submit
a statement of financial review by an independent certified public accountant;

(7) A copy of any determination of the organization’s tax-exempt status under the provisions of
26 U.S.C. 8501(c)(3) and a copy of the last filed Internal Revenue Service Form 990 and Schedule
A for every charitable organization and any parent organization;

(8) Whether the organization intends to solicit contributions, donations or grants from the public
directly or have other solicitation done on its behalf by others;

(9) Whether the organization is authorized by any other governmental authority to solicit
contributions, donations or grants and whether it is or has ever been enjoined by any court from
soliciting contributions;



(10) The general purpose or purposes for which the contributions to be solicited shall be used,;
(11) The name or names under which it intends to solicit contributions;

(12) The names of the individuals or officers of the organization who will have final responsibility
for the custody of the contributions;

(13) The names of the individuals or officers of the organization responsible for the final
distribution of the contributions;

(14) Copies of all contract documentation from professional fund-raising counsels and professional
solicitors as provided in subsection (d), section seven of this article; and

(15) The amount of money received in the state and the amount spent in the state for charitable
purposes.

(b) Each chapter, branch or affiliate, except an independent member agency of a federated
fundraising organization, may separately report the information required by this section or report
the information to its parent organization which shall then furnish the information regarding its
West Virginia affiliates, chapters and branches in a consolidated form to the Secretary of State. An
independent member agency of a federated fundraising organization, as defined in section two of
this article, shall comply with the provisions of this article independently. Each organization shall
file a separate registration form for each name under which funds will be solicited.

(c) The registration forms and any other documents prescribed by the Secretary of State shall be
signed by an authorized agent, officer or by an independent public accountant and by the chief
fiscal officer of the charitable organization.

(d) Every charitable organization receiving less than $1 million during any year which submits an
independent registration to the Secretary of State shall pay an annual registration fee of $15; every
charitable organization collecting more than $1 million during one year which submits an
independent registration to the Secretary of State shall pay an annual registration fee of $50; and
a parent organization filing on behalf of one or more chapters, branches or affiliates or a single
organization filing under different names shall pay a single annual registration fee of $50 for itself
and the chapters, branches or affiliates included in the registration statement. All fees and moneys
collected by the Secretary of State pursuant to the provisions of this article shall be deposited by
the Secretary of State as follows: One-half shall be deposited in the State General Revenue Fund
and one-half shall be deposited in the services fees and collections account established by §59-1-
2 of this code for the operation of the office of the Secretary of State. The Secretary of State shall
dedicate sufficient resources from that fund or other funds to provide the services required in this
article.

(e) For good cause shown, the Secretary of State may extend the due date for the annual filing of
a registration statement or report by a charitable organization or a professional fundraiser for a
period not to exceed 90 days. During that period, the previously filed registration statement or
report of the charitable organization which has been granted the extension remains in effect.



(FH In addition to the registration fee required by this section, a charitable organization or
professional fundraiser, or both, which fails to file a registration statement or report by the original
or extended due date for filing as required by this section shall, for each month or part of the month
thereafter in which the registration statement or report is not filed, pay an additional fee of
$25: Provided, That the total amount of the additional fees for a registration statement or report
required to be filed in any one year may not exceed $500. All fees and moneys collected by the
Secretary of State pursuant to the provisions of this article shall be deposited by the Secretary of
State as follows: One-half shall be deposited in the State General Revenue Fund and one-half shall
be deposited in the service fees and collections account established by §59-1-2 of this code for the
operation of the office of the Secretary of State. The Secretary of State shall dedicate sufficient
resources from that fund or other funds to provide the services required in this article.

829-19-6. Certain persons and organizations exempt from registration.

The following charitable organizations are not required to file an annual registration
statement with the Secretary of State:

(1) Educational institutions, the curriculums of which, in whole or in part, are registered or
approved by the State Board of Education, either directly or by acceptance of accreditation by an
accrediting body recognized by the State Board of Education; and any auxiliary associations,
foundations and support groups which are directly responsible to the educational institutions;

(2) Persons requesting contributions for the relief of any individual specified by name at the time
of the solicitation when all of the contributions collected without any deductions whatsoever are
turned over to the named beneficiary for his or her use;

(3) Hospitals and licensed nursing homes which are nonprofit and charitable;

(4) Organizations which solicit only within the membership of the organization by the members
thereof: Provided, That the term “membership” does not include those persons who are granted a
membership upon making a contribution as the result of solicitation. For the purpose of this
section, “member” means a person having membership in a nonprofit corporation, or other
organization, in accordance with the provisions of its articles of incorporation, bylaws or other
instruments creating its form and organization; and having bona fide rights and privileges in the
organization, including the right to vote, to elect officers, directors and issues, to hold office or
otherwise as ordinarily conferred on members of the organizations;

(5) Churches, synagogues, associations or conventions of churches, religious orders or religious
organizations that are an integral part of a church which qualifies as tax exempt under the
provisions of 26 U.S.C. 8501(c)(3) and which qualifies as being exempt from filing an annual
return under the provisions of 26 U.S.C. 86033;

(6) Any person, firm, corporation or organization that sponsors a single fundraising event for the
benefit of a named charitable organization where all or part of the funds collected are donated to
the named charitable organization: Provided, That the named charitable organization receiving the



funds is registered pursuant to this article, reports each of these donations individually and certifies
that no funds were withheld by the organization that solicited the funds;

(7) Any charitable organization that does not employ a professional solicitor or fundraiser and does
not intend to solicit and receive and does not actually raise or receive contributions, donations or
grants from the public in excess of $50,000 during a calendar year.

Charitable organizations which do not intend to solicit and receive contributions, donations or
grants in excess of $50,000, but do receive in excess of that amount from the public, shall file the
annual registration statement within 30 days after contributions are in excess of $50,000.

829-19-7. Filing of solicitation contracts.

(a) Every written contract or agreement between professional fund-raising counsel and a charitable
organization shall be filed by the professional fund-raising counsel with the Secretary of State
within ten days after said parties have entered into such contract or agreement.

(b) Every written contract or agreement between a professional solicitor and a charitable
organization shall be filed by the professional solicitor with the Secretary of State within ten days
after said parties have entered into such agreement or contract. In the absence of a written contract
or agreement between a professional solicitor and a charitable organization, a written statement of
the nature of the arrangement to prevail in lieu thereof shall be filed.

(c) Each statement must clearly provide the amount, percentage or other method of compensation
to be received by the professional solicitor or professional fund-raising counsel as a result of the
contract or arrangement.

(d) Each charitable organization, as part of its registration as required in section five of this article,
shall file with the Secretary of State copies of all documents reflecting the final settlement amounts
for a solicitation contract or, in the case of multiple year contracts, documents reflecting the total
amount of money, funds or other property raised and expenses incurred by the professional fund-
raising counsel or professional solicitor in a fiscal year.

(e) For purposes of this section, the total moneys, funds, pledges or other property raised or
received shall not include the actual cost to the charitable organization or professional solicitor of
goods sold or service provided to the public in connection with the soliciting of contributions.

829-19-8. Limitations on activities of charitable organizations.

No charitable organizations subject to this article may solicit funds from the public except for
charitable purposes or expend funds raised for charitable purposes not stated in its solicitation
materials.

All registered charitable organizations and their professional fund raisers and solicitors are
required to disclose in writing: (1) The name of a representative of the charitable organization to
whom inquiries can be made; (2) the name of the charitable organization; (3) the purpose of the



solicitation; (4) upon request of the person solicited, the estimated percentage of the money
collected which will be applied to the cost of solicitation and administration or how much of the
money collected will be applied directly for the charitable purpose; and (5) the number of the
raffle, bingo or other such state permit used for fund raising.

Every printed solicitation shall include the following statement: "West Virginia residents may
obtain a summary of the registration and financial documents from the Secretary of State, State
Capitol, Charleston, West Virginia 25305. Registration does not imply endorsement."

The disclosure statement shall be conspicuously displayed on any written or printed solicitation.
Where the solicitation consists of more than one piece, the disclosure statement shall be displayed
on a prominent part of the solicitation materials.

Organizations applying for registration shall be reviewed according to the following standards:

(a) Charitable organizations shall include in each solicitation a clear description of programs for
which funds are requested and source from which written information is available pursuant to
section thirteen of this article. Expenditures shall be related in a primary degree to stated purpose
(programs and activities) described in solicitations and in accordance with reasonable donor
expectations. For purposes of this section, reasonable donor expectation requires that a charitable
organization shall not expend funds in ways that are not apparent to a donor from the text of the
presentation as being obvious or potential uses for his contribution. The reasonable donor
expectation standard shall apply to all expenditures made by the charitable organization when
compared to the solicitation materials used.

(b) Charitable organizations shall establish and exercise controls over fund-raising activities
conducted for the organizations' benefit, including written contracts and agreements and assurance
of fund-raising activities without excessive pressure.

(c) Each charitable organization shall establish an independent governing board which shall
oversee the expenditures, policies, programs and purposes of the charity's activities. The
independent governing board shall not delegate its oversight control or authority to any other
person(s) or organization.

(d) Members of the independent governing board and officers of the organization shall avoid
transactions involving conflict of interest on their part. A charitable organization may enter into
transactions involving parties related by blood, marriage or business association only if: (1) Where
a majority of the independent governing board has survived disqualification over conflicts of
interest to approve the action; and (2) where the related parties or potential conflict is fully
disclosed in the application for registration; and (3) where the transaction is fair and reasonable
for the organization.

(e) No charitable organization, professional fund raiser or other person soliciting contributions for
or on behalf of a charitable organization may use a name, symbol or statement so closely related
or similar to that used by another charitable organization or governmental agency that the use
thereof would tend to confuse or mislead the public.



829-19-9. Registration of professional fundraising counsel and professional solicitor; bonds;
records; books.

(@) No person may act as a professional fundraising counsel or professional solicitor for a
charitable organization subject to the provisions of this article unless he or she has first registered
with the Secretary of State. The registration application shall be submitted in a manner or method
authorized by the Secretary of State and contain the information he or she requires. The registration
application by professional fundraising counsel or professional solicitor shall be accompanied by
an annual fee in the sum of $100. A partnership or corporation, which is a professional fundraising
counsel or professional solicitor, may register for and pay a single fee on behalf of all its members,
officers, agents and employees. However, the names and addresses of all officers, agents and
employees of professional fundraising counsel and all professional solicitors, their officers, agents,
servants or employees employed to work under the direction of a professional solicitor shall be
listed in the application. All fees and moneys collected by the Secretary of State pursuant to the
provisions of this article shall be deposited by the Secretary of State as follows: One-half shall be
deposited in the state General Revenue Fund and one-half shall be deposited in the service fees
and collections account established by §59-1-2 of this code for the operation of the office of the
Secretary of State. The Secretary of State shall dedicate sufficient resources from that fund or other
funds to provide the services required in this article.

(b) The applicant shall, at the time of the making of an application, file with and have approved by
the Secretary of State a bond in which the applicant shall be the principal obligor in the sum of
$10,000 and which shall have one or more sureties satisfactory to the Secretary of State whose
liability in the aggregate as such sureties will at least equal the said sum and maintain the bond in
effect so long as a registration is in effect. The bond shall run to the state for the use of the Secretary
of State and any person who may have a cause of action against the obligor of the bonds for any
losses resulting from malfeasance, nonfeasance or misfeasance in the conduct of solicitation
activities. A partnership or corporation which is a professional fundraising counsel or professional
solicitor may file a consolidated bond on behalf of all its members, officers and employees.

(c) Each registration is valid throughout the state for a period of one year and may be renewed for
additional one-year periods upon application submitted to the Secretary of State in a manner or
method authorized and in the form prescribed by the Secretary of State and the payment of the fee
prescribed in this section.

(d) The Secretary of State or his or her designee shall examine each application and if he or she
finds it to be in conformity with the requirements of this article and all relevant rules and the
registrant has complied with the requirements of this article and all relevant rules, he or she shall
approve the registration.

829-19-10. Information filed to become public records.
Registration statements and applications, reports, professional fund-raising counsel contracts or

professional solicitor contracts, and all other documents and information required to be filed under
this article or by the Secretary of State shall become public records in the office of the Secretary



of State, and shall be open to the general public for inspection at such time and under such
conditions as the Secretary of State may prescribe.

829-19-11. Records to be kept by charitable organizations, professional fund-raising counsel
and professional solicitors.

Every charitable organization, professional fund raising counsel and professional solicitor subject
to the provisions of this article shall, in accordance with the rules prescribed by the Secretary of
State, keep true fiscal records as to its activities in this state as may be covered by this article in
such form as will enable it accurately to provide the information required by this article. Upon
demand, such records shall be made available to the Secretary of State or the Attorney General for
inspection. Such records shall be retained for a period of at least three years after the end of the
period of registration to which they relate.

§29-19-12. Reciprocal agreements.

The Secretary of State may enter into reciprocal agreements with the appropriate authority of any
other state for the purpose of exchanging information with respect to charitable organizations,
professional fund-raising counsel and professional solicitors. Pursuant to such agreements the
Secretary of State may accept information filed by a charitable organization, professional fund-
raising counsel or professional solicitor with the appropriate authority of another state in lieu of
the information required to be filed in accordance with the provisions of this article, if such
information is substantially similar to the information required under this article.

§29-19-13. Prohibited acts.

(a) No charitable organization, professional fund-raising counsel or professional solicitor subject
to the provisions of this article may use or exploit the fact of registration so as to lead the public
to believe that such registration in any manner constitutes an endorsement or approval by the state.

(b) No person may, in connection with the solicitation of contributions for or the sale of goods or
services of a person other than a charitable organization, misrepresent to or mislead anyone by any
manner, means, practice or device whatsoever, to believe that the person on whose behalf such
solicitation or sale is being conducted is a charitable organization or that the proceeds of such
solicitation or sale will be used for charitable purposes, if such is not the fact.

(c) No person may, in connection with the solicitation of contributions for charitable purposes,
misrepresent, mislead, or omit information concerning how the proceeds will be used. Proceeds
gathered from any given solicitation must be used for the charitable purposes represented in the
materials sent or the presentation given by the solicitor. Violations of this section will be
considered to be both a violation of the reasonable donor expectation standard of section eight and
may be subject to prosecution for fraud pursuant to section fifteen of this article.

(d) No person may in connection with the solicitation of contributions or the sale of goods or
services for charitable purposes represent to or lead anyone by any manner, means, practice or
device whatsoever, to believe that any other person sponsors or endorses such solicitation of



contributions, sale of goods or services for charitable purposes or approves of such charitable
purposes of a charitable organization connected therewith when such other person has not given
consent to the use of his or her name for these purposes: Provided, That any member of the board
of directors or trustees of a charitable organization or any other person who has agreed either to
serve or to participate in any voluntary capacity in the campaign shall be deemed thereby to have
given his or her consent to the use of his or her name in said campaign.

(e) No person may make any representation that he or she is soliciting contributions for or on
behalf of a charitable organization or shall use or display any emblem, device or printed matter
belonging to or associated with a charitable organization for the purpose of soliciting or inducing
contributions from the public without first being authorized to do so by the charitable organization.

(f) No professional solicitor may solicit in the name of or on behalf of any charitable organization
unless such solicitor:

Has obtained the written authorization of two officers of such organization, a copy of which shall
be filed with the Secretary of State. Such written authorization shall bear the signature of the
solicitor and shall expressly state on its face the period for which it is valid, which shall not exceed
one year from the date issued.

829-19-14. Nonresident charitable organizations, professional fund-raising counsel and
solicitors; designation of Secretary of State as agent for service of process; notice of such
service by Attorney General.

Any charitable organization or professional fund-raising counsel or professional solicitor having
its or his or her principal place of business without the state, or organized under and by virtue of
the laws of a foreign state, which or who shall solicit contributions from people in this state, is
subject to the provisions of this article and shall be deemed to have irrevocably appointed the
Secretary of State as its or his or her agent upon whom may be served any summons, subpoena,
subpoena duces tecum or other process directed to such charitable organization, professional fund-
raising counsel or professional solicitor or any partner, principal officer or director thereof in any
action or proceeding brought under the provisions of this article. Service of such process upon the
Secretary of State shall be made by personally delivering to and leaving with him a copy thereof
along with the fee required by section two, article one, chapter fifty-nine of this code, and such
service shall be sufficient service: Provided, That notice of such service and a copy of such process
are forthwith sent by the Secretary of State to such charitable organization or professional fund-
raising counsel or professional solicitor by registered or certified mail with return receipt requested
at its or his or her office, as set forth in the registration form required to be filed with the Secretary
of State pursuant to this article or in default of the filing of such form, at the last address known to
the Secretary of State.

§29-19-15. Enforcement and penalties.
(a) The Secretary of State, upon his or her own motion, or upon complaint of any person, may, if

he or she finds reasonable ground to suspect a violation, investigate any charitable organization,
professional fund-raising counsel or professional solicitor to determine whether such charitable



organization, professional fund-raising counsel or professional solicitor has violated the provisions
of this article or has filed any application or other information required under this article which
contains false or misleading statements.

(b) In addition to the foregoing, any person who willfully and knowingly violates any provision of
this article, or who shall willfully and knowingly give false or incorrect information to the
Secretary of State in filing statements or reports required by this article, whether such report or
statement is verified or not, shall be guilty of a misdemeanor, and, upon conviction thereof, shall
be fined upon first conviction thereof in an amount not less than $100 nor more than $500, or be
imprisoned in the county jail for not more than six months, or be both fined and imprisoned, and
for the second and any subsequent offense to pay a fine of not less than $500 nor more than $1,000,
or be imprisoned for not more than one year, or be both fined and imprisoned.

(c) Whenever the Secretary of State, Attorney General or any prosecuting attorney has reason to
believe that any charitable organization, professional fund-raising counsel or professional solicitor
is operating in violation of the provisions of this article, the Secretary of State, Attorney General
or prosecuting attorney may bring an action in the name of the state against such charitable
organization and its officers, such professional fund-raising counsel or professional solicitor or
any other person who has violated this article in the circuit court of the county wherein the cause
of action arises to enjoin such charitable organization or professional fund-raising counsel or
professional solicitor or other person from continuing such violation, solicitation or collection, or
from engaging therein or from doing any acts in furtherance thereof and for such other relief as
the court deems appropriate.

(d) In addition to the foregoing, any charitable organization, professional fund-raising counsel or
professional solicitor who willfully and knowingly violates any provisions of this article by
employing any device, scheme, artifice, false representation or promise with intent to defraud or
obtain money or other property shall be guilty of a misdemeanor, and, upon conviction thereof, for
a first offense, shall be fined not less than $100 nor more than $500, or be confined in the county
jail not more than six months, or be both fined and imprisoned; and for a second and any
subsequent offense, shall be fined not less than $500 nor more than $1,000, or confined in the
county jail not more than one year, or be both fined and imprisoned.

At any proceeding under this section, the court shall also determine whether it is possible to return
to the contributors the contributions which were thereby obtained.

If the court finds that the said contributions are readily returnable to the original contributors, it
may order the money to be placed in the custody and control of a general receiver, appointed
pursuant to the provisions of article six, chapter fifty-one of this code, who shall be responsible for
its proper disbursement to such contributors.

If the court finds that: (1) It is impossible to obtain the names of over one half the persons who
were solicited and in violation of this article, or (2) if the majority of individual contributions was
of an amount less than $5, or (3) if the cost to the state of returning these contributions is equal to
or more than the total sum to be refunded, the court shall order the money to be placed in the
custody and control of a general receiver appointed pursuant to the provisions of article six, chapter



fifty-one of this code. The general receiver shall maintain this money pursuant to the provisions
of article eight, chapter thirty-six of this code.

829-19-15a. Private actions and class actions.

(a) Any person who suffers injury or damages as a result of acts or practices in violation of the
provisions of this article may bring a civil action against the charitable organization, professional
fund raiser, or professional solicitor engaged in such acts or practices. The person may recover
such damages sustained as a result of such acts and practices, costs incurred, and reasonable
attorneys' fees. Punitive damages may be awarded in cases of intentional violations of this article.

(b) The Attorney General, or Secretary of State, in a representative capacity on behalf of any person
entitled to bring an action under this article, or any person entitled to bring an action under this
article, may institute a class action, pursuant to the applicable rules of civil procedure governing
class actions, for the recovery of damages.

829-19-15b. Civil penalty for intentional violations.

In any action brought pursuant to the provisions of this article, if the court finds that intentional
violations have occurred, the state, upon petition to the court and in addition to any damages
awarded any party or parties, may recover attorney fees and a civil penalty not exceeding three
times the amount collected in that civil action. Of any funds recovered as provided for in this
section and any other funds recovered by the state as the result of an award for damages, penalties
or settlements in enforcing this article, one-half shall be deposited in the state General Revenue
Fund and one-half shall be deposited in the service fees and collections account established by
section two, article one, chapter fifty-nine of this code for the operations of the office of the
Secretary of State. Any balance remaining on June 30, 2001, in the existing special revenue
account entitled “charitable organization fund" as established by chapter thirty-four, acts of the
Legislature, 1992 regular session, shall be transferred to the service fees and collections account
established by section two, article one, chapter fifty-nine of this code for the operation of the office
of the Secretary of State. The Secretary of State shall dedicate sufficient resources from that fund
or other funds to provide the services required in this article.





